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 1.  TIME:  9:00   CASE#: MSC16-00601 
CASE NAME: CHRISTINE DEAN VS. FRIENDS OF PINE MEADOW 
HEARING ON MOTION FOR AWARD OF ATTORNEY FEES 
FILED BY FRIENDS OF PINE MEADOW, et al. 
* TENTATIVE RULING: * 
 
Hearing continued by stipulation to October 21, 2020 at 9:00 am. 
 

  

 2.  TIME:  9:00   CASE#: MSC17-01951 
CASE NAME: BASIL RAGO VS. JOSE J. RAPOSO 
HEARING ON MOTION FOR AWARD OF ATTORNEY FEES & COSTS 
FILED BY JOSE JACINTO RAPOSO, LAURA RAPOSO 
* TENTATIVE RULING: * 
 
Continued by stipulation to August 12, 2020 at 9:00 am. 
 

  

 3.  TIME:  9:00   CASE#: MSC18-02227 
CASE NAME: MANOLO RODAS VS. UST TESTING SERVICES 
HEARING ON MOTION FOR LEAVE TO FILE 1st Amended ANSWER 
FILED BY UST TESTING SERVICES INC., JAIME OCHOA BAROJAS 
* TENTATIVE RULING: * 
 
Continued at request of moving party to 8/12/20 at 9:00 am. 
 

  

 4.  TIME:  9:00   CASE#: MSC19-00777 
CASE NAME: ANGELIQUE STEPANOFF VS. DANELLA ALEXANDER-KENT 
HEARING ON APPLICATION FOR DETERMINATION OF GOOD FAITH SETTLEMENT 
FILED BY DANELLA ALEXANDER-KENT, SABRINA KENT 
* TENTATIVE RULING: * 
 
The motion for good faith settlement is denied without prejudice. Moving defendants did not give 
notice of the motion to the other two defendants. The court understands that defendant John 
LeBarre has passed away but it is possible that he now has an estate. If he does not have an 
estate, defendants should so advise the court with any refiled motion. Defendant Brett LeBarre 
was also served and has not been dismissed. 
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 5.  TIME:  9:00   CASE#: MSC19-01101 
CASE NAME: MECHANICS BANK VS. ORION PACIFIC 
HEARING ON MOTION FOR SUMMARY ADJUDICATION AGAINST RICHARD JOHNSTON 
FILED BY MECHANICS BANK 
* TENTATIVE RULING: * 
 
 The motion for summary adjudication filed by plaintiff, Mechanics Bank, against 
defendant Richard Johnston is granted.  Johnston has not raised a triable issue of material fact.  
(See Undisputed Material Fact Nos. 1, 4, 5, and 6.) 
 
 Mechanics Bank seeks summary adjudication that Johnston is liable on its Fifth Cause of 
Action, Breach of Written Guaranty, for $1.65 million (plus prejudgment interest at the contract 
rate and attorney’s fees and court costs), which is the amount that remains owing on a loan that 
Mechanics made to Orion Pacific Traders (“OPT”) on May 24, 2017.  Johnston guaranteed 
repayment of that loan by a Written Guaranty he signed that day.  
 
 Johnston’s sole argument in opposition to the motion is that there is an issue of fact 
whether he signed a new Guaranty, and the old one expired or was revoked, on September 18, 
2018 when he signed an extension of the due date for repayment of the loan as an officer of 
OPT around the time he was leaving the company. 
 
 However, this fact is not material.  The May 24, 2017 Guaranty states that it “will 
continue until terminated in the manner set forth in the section entitled “Duration of Guaranty.”  
(Ex. 4 to Simons Decl., Guaranty, final words on p. 4 just above Johnston’s signature.)  The 
section entitled “Duration of Guaranty” states that the Guaranty “will continue in full force until all 
the indebtedness incurred . . . before receipt by the Lender of any notice of revocation shall 
have been fully and finally paid . . .”  (Id., p. 1.)  Any such revocation must be in writing, and it 
applies only to debt incurred after the bank receives the written revocation.  (Ibid.)  Johnson has 
submitted no evidence that he revoked the Guaranty in writing at all, let alone before OPT 
borrowed the full $1.65 million. 
 

By requesting that he sign a new Guaranty in September 2018, Mechanics may have 
created confusion in Johnston’s mind about the status of the original Guaranty.  (See Ex. 1 to 
Johnston’s Decl., p. MV-365).  But Mechanics did not need a new Guaranty just because the 
date for repayment of the loan was extended.  By its terms, the original Guaranty continued in 
effect.  Johnston’s subjective belief that the old Guaranty had expired is not controlling.  (See 
Founding Members of the Newport Beach Country Club v. Newport Beach Country Club, Inc. 
(20030 109 Cal.App.4th 944, 956.)  The terms of the original Guaranty are.  Therefore, Johnston 
has not raised a triable issue regarding whether the original Guaranty remained in effect.  
Further, he has no reasonable likelihood of doing so through the discovery he seeks in his 
request for a continuance of the hearing on the motion under CCP § 437c (h).   

 
That Johnston failed to read the original Guaranty or the new September 2018 

documents carefully when he signed them is no defense to this action for breach of contract. 
(Desert Outdoor Advertising v. Superior Court (2011) 196 Cal.App.4th 866, 872.) 
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 6.  TIME:  9:00   CASE#: MSC19-01185 
CASE NAME: LEAKS VS. GRANCARE 
HEARING ON MOTION TO QUASH SERVICE OF SUMMONS 
FILED BY MARINER HEALTH CARE, INC. 
* TENTATIVE RULING: * 
 
 The motions to quash, brought by defendants Mariner Health Care, Inc. and 

MHC West Holding Company, are granted.  Defendants’ opening declarations establish 

the lack of either general or specific personal jurisdiction.  Plaintiff has not timely offered 

substantive opposition evidence. 

 A. Plaintiff’s Supplemental Opposition Papers. 

 The Court has not considered the supplemental opposition papers that plaintiff filed on 

Friday July 17, 2020, six court days late.  The papers were not processed and available for the 

Court’s review until Monday July 20.  There are two, fully independent reasons for disregarding 

those late-filed papers.  This analysis applies with equal force to an almost identical second set 

of supplemental opposition papers that plaintiff filed on Tuesday July 21, 2020. 

  A-1. Plaintiff Did Have Proper Notice. 

 First, plaintiff has offered no legitimate excuse for sandbagging defendants and 

the Court with voluminous opposition papers three court days before the hearing.  The Court 

finds plaintiff’s belated claim that there was confusion concerning the July 22 hearing date 

to be unfounded. 

  The motions were filed with attached proofs of service showing that they were served 

on April 17, 2020, more than three full months before the July 22 hearing date.  Plaintiff’s 

counsel had easy access to the hearing date and time on the Court’s computer docket as of 

April 22, 2020, the date the motions were filed and a hearing date was assigned. 

 However, plaintiff was not required to consult the computer docket because defendants’ 

counsel followed the correct practice of serving written notice of the hearing date and time.  

This notice was served and filed on May 6, 2020.  The correct hearing date is shown on the 

caption of the notice, and filed-endorsed face pages for the motions are attached to the notice 

as a tabbed exhibit. 

 In the supplemental memorandum, plaintiff’s counsel makes the following unsworn 

representation to the Court: 

On or around July 9, 2020, the date Plaintiff’s initial opposition was due, Plaintiff 
first learned of a hearing on July 22, 2020 and thus had to scramble to submit a 
timely opposition.  Till this date, Plaintiff has not received a notice of a hearing 
date, time and or location from Defendants. 
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This unsworn representation is not supported by the accompanying declaration, 

which merely references an email exchange that is focused on defendants’ service of the 

joint reply memorandum. 

Further, this representation is not consistent with the actual content of the opposition 

memoranda timely filed on July 9, 2020.  Those opposition memoranda make no reference to 

any confusion about the hearing date.  They show the correct hearing date and time on their 

captions, and raise no procedural objection to the manner in which the motions to quash were 

served.  Further, while those oppositions do seek a continuance of the hearings on the motions 

to quash, the requested continuance is not for the purpose of filing more thorough opposition 

papers, but rather for the purpose of conducting jurisdictional discovery. 

  A-2. The Supplemental Papers Are Procedurally Improper. 

 The second, fully independent ground for disregarding plaintiff’s late-filed supplemental 

opposition papers is that they are procedurally improper.  None of plaintiff’s 18 supplemental 

evidentiary exhibits is tabbed, and the supplemental memorandum of points and authorities 

exceeds the page limit without leave of court.  (See, Cal. Rules of Court, rule 3.1110, subd. (f), 

and rule 3.1113, subd. (d).) 

 B. Jurisdictional Discovery. 

 Plaintiff’s request to continue the hearings in order to conduct jurisdictional discovery is 

denied, on two fully independent grounds.  The two additional motions to quash filed by other 

defendants shall remain on calendar for August 5, 2020. 

  B-1. Lack of Due Diligence. 

The first ground for denying a continuance is that plaintiff has failed to show diligence in 

conducting jurisdictional discovery to date.  (Cf., Rodriguez v. Oto (2013) 212 Cal.App.4th 1020, 

1038 [in the summary judgment context “the court may properly consider the extent to which the 

requesting party's failure to secure the contemplated evidence more seasonably results from a 

lack of diligence”].)  Plaintiff commenced this action more than a year ago, on June 12, 2019.  

Yet the only evidence that plaintiff has conducted jurisdictional discovery is evidence of 

deposition notices served on July 10, 2020, the day after plaintiff filed her opposition papers.  

This is not diligence. 

Plaintiff’s haphazard attitude toward the marginal entity defendants is evidenced by 

plaintiff’s treatment of defendant Mariner Health Central, Inc.  Plaintiff referenced this party by 

name in her original pleading.  (Complaint, filed on 6-12-19, ¶ 6.)  On May 19, 2020, plaintiff 

voluntarily dismissed this defendant.  Less than two months later, on July 6, 2020, plaintiff 

brought this defendant back into the action as Doe 4 — even though this defendant is not listed 

by Medicare as having either a direct or an indirect interest in the Creekside nursing home.  

(Kang Gordon Decs., filed on 7-9-20, Exhs. “A”.)  Plaintiff herself seems confused about why 

she has named the entity defendants other than defendants Creekside Operating Company, LP 

and Grancare, LLC. 
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B-2. Lack Of Explanation. 

 The second ground for denying a continuance is that, in the cursory opposition papers 
filed on July 9, plaintiff has failed to articulate (1) what jurisdictional discovery plaintiff proposes 
to conduct, (2) what new information plaintiff can reasonably expect to find, and (3) how that 
new information would bear on the issue of personal jurisdiction.  Plaintiff concedes that 
defendants’ ownership of an “indirect” interest in the Creekside nursing home is not sufficient to 
support personal jurisdiction.  To all appearances, plaintiff simply seeks permission to go on a 
fishing expedition for what plaintiff vaguely refers to as some kind of other “nexus.”  Given the 
weakness of plaintiff’s showing on this point, the Court exercises its discretion to deny 
jurisdictional discovery.  (See, Beckman v. Thompson (1992) 4 Cal.App.4th 481, 486-487.  
Cf., Johnson v. Alameda County Medical Center (2012) 205 Cal.App.4th 521, 532 [a conclusory 
declaration that discovery is necessary is not sufficient to require the continuance of a summary 
judgment hearing].) 

 

  

 7.  TIME:  9:00   CASE#: MSC19-01185 
CASE NAME: LEAKS VS. GRANCARE 
HEARING ON MOTION TO QUASH SERVICE OF SUMMONS 
FILED BY MHC WEST HOLDING COMPANY 
* TENTATIVE RULING: * 
 
Granted.  Please see Line 6. 

 

  

 8.  TIME:  9:00   CASE#: MSC19-02197 
CASE NAME: DISCOVER BANK VS. STAUFFER 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR SUMMARY ADJUDICATION 
FILED BY DISCOVER BANK 
* TENTATIVE RULING: * 
 
Before the Court is an unopposed motion for summary judgment or in the alternative summary 

adjudication filed by Plaintiff Discover Bank. The MSJ relates to Plaintiff’s claims for open book 

account and account stated against Defendant Margaret Stauffer. For the following reasons, 

the MSJ is granted. 

Request for Judicial Notice 

Defendants’ unopposed request for Judicial Notice of 15 USC § 1666 and 12 CFR § 202.12 
is granted. Evid. Code §§ 452, 453. 

Factual and Procedural Background 

Stauffer applied to Discover Bank for a personal loan and entered into a written Loan 

Agreement with Plaintiff for the account number ending in 4366. UMF 1. Discover Bank 

disbursed the loan amount to Stauffer by check. UMF 2. Stauffer agreed to be bound by the 

terms and conditions of the Loan Agreement. UMF 3. Defendant received monthly statements 
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reflecting the loan amount, the accrual of interest, and the amount of fees and payments applied 

to the loan account. UMF 4. The last payment applied to the account was on about January 14, 

2019. UMF 6. Before July 16, 2019 Stauffer defaulted in making the payments due under the 

terms of the Loan Agreement. UMF 5. Defendant owes to Plaintiff $34,366.09 and court costs. 

UMF 7.  

Plaintiff filed its complaint for open book account and account stated on October 10, 2019. 

Defendant filed a general denial on December 24, 2019. 

Standard 

Code of Civil Procedure (“CCP”) §§ 437c(o)(1) and 437c(p)(2) provide the relevant legal 
standard for deciding the MSJ. Section 437c(o)(1) provides, in relevant part: 

A cause of action has no merit if one or more of the elements of the cause of action 
cannot be separately established, even if that element is separately pleaded. 

Section 437c(p)(2) provides, in relevant part: 

A defendant or cross-defendant has met his or her burden of showing that a cause of 
action has no merit if that party has shown that one or more elements of the cause of 
action, even if not separately pleaded, cannot be established, or that there is a complete 
defense to that cause of action. Once the defendant or cross-defendant has met that 
burden, the burden shifts to the plaintiff or cross-complainant to show that a triable issue 
of one or more material facts exists as to the cause of action or a defense thereto. The 
plaintiff or cross-complainant shall not rely upon the mere allegations or denials of its 
pleadings to show that a triable issue of material fact exists but, instead, shall set forth 
the specific facts showing that a triable issue of material fact exists as to that cause of 
action or a defense thereto.  

The party moving for summary judgment has the burden of persuasion to show there is no 
triable issue of material fact and thus it is entitled to judgment as a matter of law. (Aguilar v. 
Atlantic Richfield Co. (2001) 25 Cal.4th 826, 850.) Only if the moving party successfully meets 
this burden does the burden shift to the opposing party to make its own prima facie showing of 
the existence of a triable issue of material fact. (Ibid.; see also Chern v. Bank of America (1976) 
15 Cal.3d 866, 873.) Even though the instant MSJ is unopposed, the Court cannot grant 
summary judgment unless Plaintiff meets its initial burden. (See Johnson v. Superior Court 
(2006) 143 Cal.App.4th 297, 305 [trial court order granting summary judgment reversed despite 
lack of timely-filed declaration that was proper under CCP § 2015.5 because unless defendant 
meets his initial burden, summary judgment cannot be granted “ even if the opposing party does 
not respond sufficiently or at all.”].) The scope of the defendant’s initial burden is defined by the 
pleadings. (See 580 Folsom Assocs. v. Prometheus Dev. Co. (1990) 223 Cal. App. 3d 1, 18.) 

Analysis 

The term “book account” is defined by statute to mean “a detailed statement which constitutes 

the principal record of one or more transactions between a debtor and a creditor arising out of a 

contract or some fiduciary relation, and shows the debits and credits in connection therewith, 

and against whom and in favor of whom entries are made, is entered in the regular course of 

business as conducted by such creditor or fiduciary, and is kept in a reasonably permanent form 
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and manner and is (1) in a bound book, or (2) on a sheet or sheets fastened in a book or to 

backing but detachable therefrom, or (3) on a card or cards of a permanent character, or is kept 

in any other reasonably permanent form and manner.” (Code Civ. Proc. § 337a.) A book 

account is “open” where a balance remains due on the account. (Interstate Group 

Administrators, Inc. v. Cravens, Dargan & Co. (1985) 174 Cal.App.3d 700, 708.) 

An account stated claim has three elements: “(1) previous transactions between the parties 

establishing the relationship of debtor and creditor; (2) an agreement between the parties, 

express or implied, on the amount due from the debtor to the creditor; (3) a promise by the 

debtor, express or implied, to pay the amount due.” (Zinn v. Fred R. Bright Co. (1969) 271 

Cal.App.2d 597, 600.) “The action upon an account stated is not upon the original dealings and 

transactions of the parties. Inquiry may not be had into those matters at all. It is upon the new 

contract by and under which the parties have adjusted their differences and reached an 

agreement.” (Gardner v. Watson (1915) 170 Cal. 570, 574.) 

The essential elements of each claim are undisputed. With respect to account stated: 

(1) Plaintiff and Defendant entered into a written Loan Agreement for a personal loan (UMF 1); 

(2) Plaintiff disbursed the funds and Defendant agreed to be bound by the Loan Agreement 

(UMF 2, 3); (3) Defendant promised to pay Plaintiff the principal amount along with the interest 

rate disclosed in the Trust in Lending disclosure statement (UMF 3). With respect to open book 

account, it is undisputed that the loan amount, the accrual of interest, and the amounts of fees 

and payments applied to the loan accounts are duly reflected on the computerized records 

regularly kept and maintained by Plaintiff in connection with Defendant’s loan account (UMF 4). 

It is further undisputed that a balance remains due on Defendant’s account (UMF 7). 

The motion for summary judgment is granted. 

 

  

 9.  TIME:  9:00   CASE#: MSC20-00045 
CASE NAME: DURAN VS. CITY OF SAN PABLO 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY CITY OF SAN PABLO 
* TENTATIVE RULING: * 
 
Hearing vacated. First Amended Complaint filed. 
 

  

10.  TIME:  9:00   CASE#: MSN20-0751 
CASE NAME: SKIKOS VS. TAKASUGI 
HEARING ON PETITION TO APPROVE COMPROMISE OF DISPUTED CLAIM OF MINOR 
FILED BY MONICA SKIKOS 
* TENTATIVE RULING: * 
 
The minor’s compromise is approved. The court will sign the order provided. 
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11.  TIME:  9:00   CASE#: MSN20-0752 
CASE NAME: SKIKOS  VS. TAKASUGI 
HEARING ON PETITION TO APPROVE COMPROMISE OF DISPUTED CLAIM OF MINOR 
FILED BY MONICA SKIKOS 
* TENTATIVE RULING: * 
 
The minor’s compromise is approved. The court will sign the order provided. 

 

 

ADD-ONS 

12.  TIME:  9:01   CASE#: MSC19-01391 
CASE NAME: F-3 FIREPROOFING, INC.  VS.  KEEN 
HEARING ON MOTION TO COMPEL KHS&S TO PROVIDE FURTHER RESPONSES 
FILED BY F-3 FIREPROOFING, INC. 
* TENTATIVE RULING: * 
 
Plaintiff’s motion to compel is granted in part and denied in part. 
 
The motion is denied with respect to interrogatory responses which were not included in the 
discussion with the Discovery Facilitator, the most recent meet and confer letter and the 
Separate Statement. The Court will therefore only address Special Interrogatory No. 4 and Form 
Interrogatory No. 12.1.  

With respect to Special Interrogatory No. 4, the Court finds the supplemental response 
adequate given the way Interrogatory Nos. 1-4 are framed. With respect to Form Interrogatory 
No. 12.1, the Court finds that no additional response for the addresses of the former employees 
is needed at this time. Defendant asserts that it represents both the current and former 
employees identified in the response. Should plaintiff seek to depose and/or subpoena any of 
the employees and should defendant no longer represent those individuals, defendant would 
have 7 days to provide plaintiff with the current addresses of any former employees identified.  

Defendant is ordered to comply with CCP 2032.280(a). The new statute requires the responding 
party to identify all documents responsive to any given request and defendant has not 
performed this task. Given that defendant will have to review over 10,000 documents, amended 
document responses are due within 30 days of the hearing on this matter. 

Defendant is ordered to provide verifications for the form interrogatories and the RFAs within 7 
days of the hearing in this matter. Defendant must provide verifications for the special 
interrogatories and document requests when those responses are due, as provided above. 

Since plaintiff prevailed on the majority of the motion, the Court awards plaintiff attorney’s fees 
in the amount of $3,000 payable by defense counsel within 7 days of this hearing. 
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13.  TIME:  9:00   CASE#: MSN19-1331 
CASE NAME: ALEX-MOORE  VS.  BOARD OF CCCERA 
SPECIALLY SET HEARING ON: ORAL ARGUMENT ON WRIT PETITION 
SET BY DEPARTMENT 21 
* TENTATIVE RULING: * 
 
The court continues the hearing on this matter to July 29, 2020 at 9:00 a.m. 
 

 

 


